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In a rare victory for New Jersey em-
ployers, Judge William Martini of the U.S. 
District Court for the District of New Jersey 
recently ruled that the Diane B. Allen Equal 
Pay Act cannot be applied retroactively. The 
judge found the new law lacks the intent to 
be applied retroactively and isn’t remedial 
since it represents an entirely new statutory 
scheme for pay equity.

Diane B. Allen 
Equal Pay Act

Effective July 1, 2018, the equal 
pay law amended the New Jersey Law 
Against Discrimination (NJLAD) and 
made it illegal for an employer to pay em-
ployees who are members of an NJLAD 
protected class at a lower rate than others 
who aren’t members of a protected class 
for “substantially similar work,” unless a 
pay differential is justified by legitimate 
business necessity. “Substantially similar 
work” is determined by a combination of 
the “skill, effort and responsibility” re-
quired for the position and isn’t limited 
to employees who work within a specific 
geographic area or region.

Moreover, although the law carves 
out an exception for differential pay 
based on certain factors like merit, se-
niority, and education, the exception is 
possible only so long as the factors don’t 
perpetuate a sex-based differential in 

compensation. For example, if one em-
ployee has a different title than another 
or even works in a different department, 
but both perform the same types of 
tasks with similar levels of responsibil-
ity, both individuals should be paid the 
same. Employers are also strictly pro-
hibited from reducing compensation to 
equalize pay rates.

The new law imposes a six-year 
statute of limitations on violations and 
allows for triple damages. In addition, 
employees can seek damages for pain 
and suffering, punitive damages, and 
lost wages as allowed by the NJLAD.

Facts
Darla Perrotto worked as a control-

ler and human resources employee at 
Morgan Advanced Materials, PLC, and 
Morgan Advanced Ceramics, Inc., in 
Fairfield, New Jersey. Terminated from 
her job on April 5, 2018, she filed suit a 
few months later, on July 27, alleging 
gender-based discrimination and retal-
iatory compensation practices in viola-
tion of the new equal pay law.

Perrotto was fired before the gov-
ernor signed the new equal pay law on 
April 24, 2018, and her lawsuit was filed 
three weeks after the law went into effect 
on July 1. After removing the case to fed-
eral court, Morgan Materials asked the 
judge to dismiss the complaint, arguing 
the new law can’t be applied retroactively.
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Court’s decision
On January 14, 2019, Judge Martini found the new 

law’s plain language—and the postponing of its effec-
tive date until three months after its signing—clearly in-
dicated the legislature intended for it to have prospective 
application only.

Judge Martini also ruled there is no evidence 
the legislature was seeking to explain or clarify the 
NJLAD. Instead, the new law provides “expanded em-
ployee protections.” Thus, it can’t be applied to conduct 
occurring before July 1, 2018, and the court dismissed 
Perrotto’s claims under the new equal pay law with 
prejudice (or permanently). Perrotto v. Morgan Advanced 
Materials, PLC, et al.

Bottom line
Although the federal district court decided the new 

equal pay law doesn’t apply to conduct happening before 
July 1, 2018, it’s important to note the ruling isn’t binding 
on New Jersey state courts. Nevertheless, it should serve 
as useful guidance for responding to any employee 
claims that the law can be applied retroactively.

To comply with the new equal pay law, you should:

• Review current job descriptions, employee hand-
books, and policies to determine which employees 
perform “substantially similar work” to ensure 
they’re being compensated at the same rate and 
avoid possible triple damages.

• Conduct pay equity audits with your legal coun-
sel (in the event of litigation, the assessment and 
any resulting adjustments are all readily discover-
able without the attorney-client privilege to ensure 
confidentiality).

• Train your HR staff, benefits personnel, and manag-
ers/supervisors on best practices for hiring, perfor-
mance evaluations, and promotions.

For questions about the new equal pay law and how to 
implement nondiscriminatory pay practices, please contact 

Dina M. Mastellone, chair of Genova Burns’ Human Re-
sources Counseling and Compliance Group, at 973-533-0777 
or  dmastellone@genovaburns.com. D
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#MeToo update: New Jersey 
looks to bar sexual harassment 
nondisclosure clauses
by Allison M. Benz

After the passage of similar laws in New York and Cali-
fornia, the New Jersey Legislature has sent a bill barring non-
disclosure clauses in workplace harassment settlement agree-
ments to Governor Phil Murphy with the expectation he will 
sign it in the coming days. Assembly Bill 1242 and its twin 
version, Senate Bill 121, would render employment contracts 
and settlement agreements that contain nondisclosure provi-
sions unenforceable.

Proposed changes to employment 
contracts, settlement agreements

The New Jersey bill, which has the potential to be the 
broadest law of its kind in the country, says any clause in 
an employment agreement that “waives any substantial 
procedural right or remedy” relating to any discrimina-
tion, retaliation, or harassment claim is unenforceable. 
The bill also provides that “any employment contract or 
settlement agreement [that] has the purpose or effect of 
concealing the details relating to a claim of discrimina-
tion, retaliation, or harassment” will be considered to be 
against public policy and therefore unenforceable.

For discrimination, retaliation, or harassment claims 
resolved by a settlement agreement, the new law would 
require a “bold, prominently placed notice” indicating 
that although the parties have agreed to keep the settle-
ment and the underlying facts confidential, such a provi-
sion is “unenforceable against the employer if the em-
ployee publicly reveals sufficient details of the claim so 
that the employer is reasonably identifiable.”

The proposed law would bar retaliatory action 
against individuals who refuse to sign an agreement or 
contract that creates such unenforceable provisions, and 
even awards attorneys’ fees and costs to employees who 
sue employers that enforce (or try to enforce) them.

Civil remedies for aggrieved employees. The law 
would allow employees to initiate a lawsuit in New Jer-
sey state court for violations. It also would allow for an 
award of reasonable attorneys’ fees and costs to a pre-
vailing employee. The law would not apply, however, to 
workers subject to the terms of a collective bargaining 
agreement.
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Potential downsides of bill
The bill passed overwhelmingly in both chambers of the 

state legislature, with proponents celebrating it as a step in the 
right direction for workplace harassment victims.

The New Jersey State Bar Association (NJSBA) has ex-
pressed concerns that the legislation as written prevents em-
ployees from choosing whether to enter into a confidentiality 
agreement. Specifically, the NJSBA is worried that outright bans 
on nondisclosure agreements may chill settlement agreements 
and lead to more litigation.

In addition, critics have noted the portion of the bill restrict-
ing arbitration agreements in employment contracts violates the 
Federal Arbitration Act in prohibiting forced arbitration of dis-
crimination, retaliation, or harassment claims.

Bottom line for employers
Once signed by Governor Murphy, the new law will apply 

immediately to all contracts and agreements entered into, re-
newed, modified, or amended on or after the effective date. 
New Jersey employers should review current employment and 
settlement agreements with legal counsel to ensure compliance 
once the bill is signed into law.

For more information on drafting enforceable settlement agree-
ments and workplace harassment policies, please contact Dina M. 
Mastellone, chair of the Genova Burn’s Human Resources Practice 
Group at dmastellone@genovaburns.com or 973-533-0777. D
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Agree vs. acknowledge: Words 
matter when enforcing NJ 
arbitration agreements
by Dina M. Mastellone and David Mell

Two recent New Jersey Appellate Division decisions illustrate the 
different consequences that can occur when an employer obtains its 
employee’s agreement, acquiescence, or acknowledgement of an arbitra-
tion agreement.

Case no. 1
Monique Brownlee was employed as vice president, field 

human resources, for Town Sports International Holdings, Inc. 
(TSI) from January 2011 until her termination in August 2016. 
She filed a complaint in the Superior Court of New Jersey, Hud-
son County, alleging race discrimination and retaliation in vio-
lation of the New Jersey Law Against Discrimination (NJLAD) 
and the New Jersey Family Leave Act (NJFLA). TSI subse-
quently asked the court to compel arbitration under its binding 
arbitration program.

During the onboarding process, Brownlee had electroni-
cally acknowledged receipt of TSI’s dispute resolution policy, 
and her job offer letter provided that her employment with the 

Report notes big rise in diversity of Fortune 
500 boards. A multiyear study of Fortune 500 
companies has found big gains in diversity on com-
pany boards. The study, titled “Missing Pieces Re-
port: The 2018 Board Diversity Census of Women 
and Minorities on Fortune 500 Boards,” from the 
Alliance for Board Diversity, in collaboration with 
Deloitte, says that the number of Fortune 500 com-
panies with better than 40% diversity has more 
than doubled from 69 to 145 since 2012. Repre-
sentation of women and minorities on Fortune 500 
boards reached an all-time high at 34%, compared 
to 30.8% in 2016. Total minority representation 
increased to 16.1% from 12.8% in 2010, the first 
year Fortune 500 data was captured. The report’s 
findings point to the increase being driven by For-
tune 100 companies, which have 25% women and 
38.6% women and minorities. Fortune 500 com-
panies lag behind, with 22.5% women and 34% 
women and minorities.

Employer health, wellness offerings swaying 
job applicants. Research from OfficeTeam finds 
that 73% of professionals surveyed said a com-
pany’s health and wellness offerings influence 
their decision to work there. Employees place the 
greatest weight on wellness incentives that reward 
healthy behavior (26%) and fitness facilities or pro-
grams (23%). The research notes that those are also 
the resources most commonly offered by organiza-
tions (43% and 41%, respectively). The report notes 
that 20% of companies don’t have any health and 
wellness options.

Survey finds increasing automation not slowing 
demand for “human” skills. A new survey finds high 
demand for “uniquely human” skills, or soft skills, even 
as automation in the workplace increases. The survey 
of more than 650 employers and more than 1,500 cur-
rent and former college students was conducted by 
Morning Consult on behalf of Cengage, an education 
and technology company serving the higher educa-
tion market. The research finds the top skills employers 
are looking for in candidates include listening skills, at-
tention to detail and attentiveness, effective communi-
cation, critical thinking, interpersonal skills, and active 
learning/learning new skills.

Most managers open to rehiring “boomer-
ang” employees. A new survey from Accountemps 
finds that 94% of senior managers are open to re-
hiring “boomerang” employees, or workers who 
previously left the company on good terms. The 
research also shows that employees aren’t as eager 
to rejoin their former employers, with just 52% of 
workers likely to apply for a position at a company 
they previously worked for. The reasons profession-
als cited for not wanting to return to past employers 
included dissatisfaction with management (22%), 
poor fit with organizational culture (17%), unful-
filling job duties (13%), and bridges burned by the 
company (11%). D

WORKPLACE TRENDS
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company was contingent on, among other things, the onboard-
ing process. Furthermore, the company’s handbook clearly 
stated that accepting the job offer constituted the employee’s 
agreement to be bound by the arbitration program’s terms. In 
her role as vice president, Brownlee often advised other employ-
ees on how to access the handbook, which was available via any 
TSI network computer or through a website.

Employer wins
The trial court granted TSI’s request to compel arbitration, 

finding Brownlee had acquiesced in being subject to the dispute 
resolution program by continuing to work for TSI even after she 
was aware of it. In particular, the court held it would be “incon-
sistent to find or infer that a manager was unaware of the policy 
that he or she directly, indirectly, tacitly or expressly acquiesced 
in or communicated to subordinates.”

On appeal, Brownlee argued she didn’t agree to be bound 
by TSI’s arbitration regime because acceptance of the program 
wasn’t a stated provision of her employment offer letter. The 
Appellate Division rejected the argument, noting Brownlee’s 
offer letter conditioned her employment on existing TSI policies 
including the arbitration program in place at the time. The ap-
pellate court also affirmed the trial court’s finding that she was 
aware of the dispute resolution policy by virtue of her role as 
vice president. Plus, her continued employment at the company 
while she was aware of the policy constituted her acquiescence 
to it. Brownlee v. Town Sports International Holdings, Inc.

Case no. 2
Amy Skuse began working for Pfizer as a flight attendant in 

2012. A company policy required flight attendants to receive a yel-
low fever vaccine, which the employer sought to enforce against 
Skuse around April 2017. A conflict arose because the vaccine ap-
parently contained animal-derived ingredients, and Skuse was a 
practicing Buddhist who, as part of her beliefs, refused to receive 
injections containing any kind of animal protein.

Following a medical leave of absence and a formal request 
for an accommodation from the vaccination requirement, Skuse 
was ultimately terminated in August 2017. Shortly thereafter, 
she filed a complaint in the Superior Court of New Jersey, Mer-
cer County, alleging religious discrimination and failure to pro-
vide a reasonable accommodation in violation of the NJLAD. 
The company asked the court to compel arbitration under its 
policy, which it provided to employees via an e-mail link to a 
training module. Upon completion of the module, employees 
were asked to acknowledge acceptance electronically by means 
of a click box. The record indicated Skuse completed the train-
ing module on June 9, 2016.

Former employee ultimately wins
The trial court found Skuse’s “apparent intent was to be 

bound” by Pfizer’s arbitration policy, given her continued em-
ployment well past her acknowledgement of it and in light of 
the training module’s text. Specifically, one of the training 
slides stated: “I understand that I must agree to the [arbitration 

NLRB chair responds to lawmakers on joint-
employer rule. National Labor Relations Board 
(NLRB) Chair John F. Ring in January responded 
to a letter from members of Congress urging the 
Board to withdraw its notice of proposed rulemak-
ing aimed at setting a standard for what consti-
tutes a joint-employer relationship. Representative 
Bobby Scott (D-Virginia), chair of the House Com-
mittee on Education and Labor, and Representative 
Rosa DeLauro (D-Connecticut), chair of one of the 
committee’s subcommittees, had urged the NLRB 
to abide by the joint-employer standard set out in 
the Browning-Ferris decision, a more employee-
friendly standard than the one in the proposed 
rule. But Ring countered that the Browning- Ferris 
decision “leaves much unresolved.” He also cited 
the “lack of clarity” as a reason the NLRB initiated 
rulemaking to set a joint- employment standard. He 
noted in his January 17 letter to Scott and DeLauro 
the “significant interest” in a joint-employment 
standard as well as a “wide range of views,” as evi-
denced by the more than 26,000 individual com-
ments the Board has received with weeks still left 
in the comment period.

DOL provides compliance assistance on fall 
protection. The Occupational Safety and Health 
Administration (OSHA) announced in January 
that it has developed a collection of compliance 
assistance resources to address falls in the work-
place, the leading cause of worker fatalities in the 
construction industry. OSHA’s goal is to promote 
awareness about common fall hazards in con-
struction, educate job creators and workers on fall 
prevention, and reduce the number of fall-related 
injuries and fatalities. The resources, which con-
tinue the goals of the U.S. Department of Labor’s  
(DOL) Office of Compliance Initiatives, encourage 
and facilitate compliance evaluations.

EEOC and DOJ target harassment in state, 
local government. The Equal Employment Op-
portunity Commission (EEOC) and the U.S. De-
partment of Justice’s (DOJ) Civil Rights Division 
signed a memorandum of understanding (MOU) 
in December to prevent and address workplace 
harassment in state and local government. The 
purpose of the agreement is to enhance the effec-
tiveness of the nation’s equal employment oppor-
tunity enforcement in the state and local govern-
ment sector to ensure the efficient use of resources 
and a consistent enforcement strategy. The EEOC 
has ramped up its role as enforcer, educator, and 
leader on combating harassment in the workplace, 
and the MOU enhances those efforts. The EEOC 
and the DOJ share enforcement authority for em-
ployment discrimination claims involving state and 
local government employers under Title VII of the 
Civil Rights Act of 1964. D

AGENCY ACTION
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agreement] as a condition of my employment.” As a re-
sult, the trial court granted the employer’s request to 
compel arbitration.

On appeal, Skuse argued she never expressed her 
agreement to the arbitration policy, nor did Pfizer ever 
request her assent. The Appellate Division agreed and 
reversed the trial court’s judgment, noting “this case ex-
emplifies an inadequate way for an employer to go about 
extracting its employees’ agreement to submit to bind-
ing arbitration.”

The Appellate Division compared Pfizer’s “inad-
equate” approach with an employer’s similarly unsuc-
cessful attempt to enforce arbitration in the landmark 
case of Leodori v. CIGNA Corp. In that 2003 case, the em-
ployee signed an acknowledgement form for receipt of 
the employer’s handbook, which contained an arbitra-
tion provision. The form contained no language specifi-
cally referring to arbitration, nor did it indicate that the 
employee agreed to be bound by the arbitration provi-
sion or any other handbook statements. The New Jersey 
Supreme Court found the arbitration policy was unen-
forceable, concluding: “An arbitration provision cannot 
be enforced against an employee who does not sign or 
otherwise explicitly indicate his or her agreement to it.”

In the present case, the Appellate Division reiterated 
that Leodori makes it clear “an employee’s mere receipt 
of the company’s arbitration policy was not enough to 
make it enforceable against him.” The court also took 
issue with the process by which Pfizer conveyed the ar-
bitration policy, in the form of a training module, stating:

An employer must do more than “teach” em-
ployees about the company’s binding arbitra-
tion policy. The employer must also obtain its 
employees’ explicit, affirmative, and unmistak-
able assent . . . in order to secure their voluntary 
waiver of their rights under the law.

To obtain an enforceable arbitration agreement from 
an employee by electronic means, the Appellate Di-
vision suggested “the click box . . . should contain the 
word ‘agree’ or ‘agreement.’ . . . The weaker term ‘ac-
knowledge’ does not suffice.” Skuse v. Pfizer, Inc.

Bottom line
Although there are no magic words that will make 

an arbitration agreement enforceable, Brownlee and Skuse 
demonstrate you should use clear and unambiguous 
language in any electronic media by which employees 
can signify their agreement to be bound by the provi-
sions. Employers have the burden of obtaining assent to 
arbitrate disputes, and you shouldn’t assume that simply 
presenting employees with your company’s arbitration 
policy will be enough to compel arbitration.

Looking more closely at the Appellate Division’s de-
cision in Skuse, you should make sure any click box or 

other electronic signifier unequivocally shows that an 
employee has agreed to, rather than merely acknowl-
edged receipt of, your arbitration agreement’s provisions.

For more information on what your company can do to 
ensure its arbitration agreement will be enforceable, please con-
tact John C. Petrella, chair of Genova Burns’ Employment Liti-
gation Practice Group, at jpetrella@genovaburns.com, or Dina 
M. Mastellone, chair of the firm’s Human Resources Practice 
Group, at dmastellone@genovaburns.com or 973-533-0777. D
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Broken contracts’ impact: 
3rd Circuit backs employer 
with restrictive covenants
by James W. Sukharev

What happens when your employee signs multiple re-
strictive covenant agreements with different terms and then 
violates them? A recent decision by the U.S. 3rd Circuit Court 
of Appeals (whose rulings apply to all New Jersey employers) 
addresses a grant of preliminary injunction against an em-
ployee who signed multiple agreements with restrictive cov-
enants and then violated them immediately upon starting work 
with a direct competitor.

Facts
Michael Volrath worked at Heartland for 10 years, 

soliciting merchants to use the company’s credit- and 
debit-card payment equipment and services. As part of 
the business model, Heartland employees could earn 
commissions both during their employment and after 
they left the company.

During Volrath’s career with Heartland, he signed a 
manager agreement that contained confidentiality and 
nonsolicitation clauses specifically prohibiting him from 
possessing or sharing the company’s confidential infor-
mation after he left the company. It also included a five-
year ban on soliciting Heatland’s merchants and a two-
year ban on poaching the company’s employees.

After inking the agreement, Volrath also signed at 
least 22 commission agreements, each of which contained 
a nonsolicitation clause that was narrower than the one 
in the manager agreement. The commission agreements 
addressed only merchants signed by Volrath, whereas 
the manager agreement had provisions addressing all of 
Heatland’s merchants, including merchants previously 
signed by Volrath, and Heartland employees.

The commission agreements were silent on confiden-
tial information. Moreover, all of them contained a merger 
clause stating, in effect, that they superseded any previ-
ous agreements regarding “the same subject matter.”

Immediately after resigning from Heartland to work 
for a direct competitor with the same job responsibilities, 
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Volrath breached the manager agreement by sending 
confidential information to the competitor’s employees. 
Additionally, he solicited Heartland’s merchants and al-
legedly tried to poach a Heartland employee.

3rd Circuit’s decision

The district court issued a preliminary injunction 
banning Volrath from soliciting Heartland’s customers 
and business partners or misusing confidential informa-
tion he had obtained while working at the company. On 
appeal, he conceded the manager agreement’s confiden-
tiality clause was enforceable, but argued that the com-
mission agreement’s narrower nonsolicitation clause 
governed. Further, he claimed he didn’t violate the com-
mission agreement because it didn’t address “all Heart-
land’s merchants” or “Heartland’s employees.”

The 3rd Circuit disagreed, concluding that “because 
there is no overlapping subject-matter of soliciting all 
Heartland’s merchants and employees, the manager 
agreement continues to govern those two subjects.” 
Also, the court said the company showed it was likely to 
suffer irreparable harm.

Specifically, the 3rd Circuit found Volrath’s repeated 
violations of the confidentiality and nonsolicitation 
clauses resulted in “a strong presumption that he will 
breach again” and that continued breaches could cause 
“irreparable, incalculable harm to Heartland, including 
loss of goodwill and damage to its reputation.” Heartland 
Payment Sys., LLC v. Volrath.

Bottom line

When an employee signs multiple agreements in-
cluding restrictive covenants, courts will look to merger 
clauses in them to determine each agreement’s validity. 
In Volrath, because the commission agreement’s merger 
clause superseded previous contracts only with respect 
to the same subject matter, the 3rd Circuit was able to 
enforce the broader, previously signed manager agree-
ment, which also contained provisions about confiden-
tial information and covered all of Heartland’s mer-
chants and employees.

Nonetheless, keep in mind that entering into restric-
tive covenant agreements containing merger clauses 
may nullify previous agreements. Had the commission 
agreement’s merger clause not contained language that 
it superseded prior contracts only for the same subject mat-
ter, it’s unclear how the 3rd Circuit would have ruled in 
the case.

For more information about restrictive covenants, please 
contact James W. Sukharev, an associate in Genova Burns’ Em-
ployment Law and Litigation Practice Group, at jsukharev@
genovaburns.com or 973-535-4433. D
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A treatment plan for negative 
online employee reviews

The Wall Street Journal recently reported on its discovery 
that, after analyzing millions of online reviews of various com-
panies by their current and former employees, it appeared that 
more than 400 employers might be gaming the system. Each 
of the companies experienced unusually large single-month 
increases in the number of reviews posted by their employees 
to the jobs website Glassdoor. The surges tended to be dispro-
portionately positive not only for the months in which they oc-
curred but also by comparison to the surrounding months. The 
clear implication was that someone in a position of authority at 
the companies had spearheaded a campaign to get employees 
to post positive reviews to the site in an effort to counteract the 
overwhelmingly negative ones already posted.

It’s a problematic response to an admittedly frustrating sit-
uation. Because employees can post reviews to Glassdoor (and 
similar websites) anonymously, they may not feel constrained 
by truth, fairness, loyalty, or even the ordinary fear of reprisal 
that can motivate most employees to hold their tongues. Yet in 
a tight labor market, you can’t really afford to just ignore nega-
tive reviews and hope for the best.

An ounce of prevention . . .
The first step in combating negative online reviews 

from employees is to prevent them from happening in the 
first place. It goes without saying that having an organi-
zation that values, respects, and fairly compensates em-
ployees will go a long way toward minimizing negative 
employee reviews. No matter how hard you try, however, 
some employees simply won’t be satisfied, and there’s no 
way to completely prevent them from bad-mouthing you 
online. But you can develop policies that attempt to mini-
mize negative reviews and the damage they may cause.

First, you will need a strong social media policy. 
Work with your attorney to develop or refine your policy 
to make sure it addresses employee reviews of the com-
pany (or similar commentary) within appropriate legal 
boundaries. That could include, for example, prohibiting 
employees from posting lies about your company or any 
of its leaders and staff or from disclosing confidential in-
formation. It should not include a blanket prohibition on 
negative commentary or disclosures of salary or benefits 
information. Either of those types of provisions may be 
considered interference with an employee’s right to en-
gage in concerted activity under the National Labor Re-
lations Act (NLRA).

You may also want to spend some time developing 
written procedures for detecting and responding to neg-
ative online reviews when they occur. Such procedures 
would need to address things like:

• Who is responsible for monitoring job boards for 
negative reviews?
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• What type of inquiry will be made into the validity 
of negative reviews, and by whom?

• Who decides how (and whether) to respond?

• Who actually develops a response and posts it?

• Should it be posted under the name of an individ-
ual employee (such as the director of HR or another 
member of management) or the company’s name?

Do no harm
Manipulating your online reviews by asking em-

ployees to counteract them with their own, presumably 
positive, reviews is not the answer. Even if employees 
sincerely mean all the nice things they say, the fact that 
you encouraged (or required) them to post reviews casts 
doubt on their validity. Worse yet, if word gets out, the 
practice could result in you looking even worse to pro-
spective employees than when all you had were a few 
negative reviews.

It would also be a mistake to attempt to identify the 
authors of the negative reviews (assuming they don’t 
violate your properly drafted policies addressing online 
behavior). If you want the information so you can dis-
cipline an employee for violating company policy, you 
must be very certain you aren’t targeting her for conduct 
that’s protected by the NLRA. Even if you just want to 
have a conversation with the employee or ask her to con-
sider revising or deleting the review, your actions could 
easily come across as retaliatory.

In short, it’s better not to know who posted the re-
views. You can’t be accused of retaliating against an em-
ployee for posting legally protected comments online if 
you don’t know who made them.

Surgical strike
Assuming you decide to respond to negative online 

reviews, the issue becomes what your response should 
look like. Here are some simple recommendations:

(1) The response should be posted to the website in 
question by someone in a position of leadership at 
your organization.

(2) It should start by thanking the employee for the 
feedback.

(3) It should not be a “stock” denial or some other stan-
dardized response.

(4) To the extent you dispute any aspect of the review, 
you may want to explain your side, but be careful. 
A simple acknowledgment of the employee’s com-
plaints and a description of any action you may be 
taking to resolve them would be less likely to evoke 
a backlash.

(5) It should describe any corrective action you may 
have taken to address any legitimate complaints ex-
pressed in the review.

If all else fails, remember that a narrowly targeted 
response that says too little is better than a more com-
prehensive one that gets you into trouble by saying too 
much. D

OCCUPATIONAL SAFETY
FED, err, ework, osha, empr, doc, jri, empde, postreq, regs, medpriv, conf, adpro, pol

OSHA reverses course 
on electronic reporting 
requirements

In what has become a familiar refrain for anyone paying 
attention, the Trump administration has once again pulled 
back employment-related regulations that had been established 
or expanded during the Obama administration. This time, the 
regulations at issue required establishments that are subject to 
the Occupational Safety and Health Administration’s (OSHA) 
record-keeping requirements to submit information about 
work-related injuries and illnesses to OSHA electronically. To 
understand the significance of the change, a quick review of the 
nature and history of the agency’s reporting requirements may 
be helpful.

Some background
Most employers have long been required to (1) report 

work-related deaths and certain injuries and illnesses to 
OSHA within 24 hours and (2) maintain certain records 
of less serious workplace injuries on-site and produce 
them for the agency upon request. The new regulations 
affect the latter but not the former.

The records of workplace injuries and illnesses that 
covered establishments must maintain include:

• An annual log of all work-related injuries and ill-
nesses (OSHA Form 300);

• An annual summary of work-related injuries and 
illnesses (OSHA Form 300A); and

• Incident reports for specific work-related injuries 
and illnesses (OSHA Form 301).

Both the log (Form 300) and the incident reports (Form 
301) must be completed promptly after a recordable 
work-related injury or illness occurs. Covered establish-
ments must post the 300A in a common area for viewing 
from February 1 to April 30 each year.

Before 2016, employers were not required to file any 
of the forms with OSHA. Instead, the agency obtained 
detailed information about work-related injuries during 
investigations of specific workplace accidents or during 
general worksite inspections. The 2016 regulations at-
tempted to change that by requiring certain establish-
ments to provide the forms to OSHA each year. Estab-
lishments with 250 or more employees were required to 
submit all three forms to the agency. Those with 20 to 
249 employees were required to submit only the 300A, 
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and only if they were in certain industries. The only method of 
submission anticipated by the regulations was electronic sub-
mission through OSHA’s Injury Tracking Application, available 
on its website.

The new reporting requirements were originally scheduled to 
take effect January 1, 2017, but they have been delayed twice dur-
ing the Trump administration. Currently, the deadline for submit-
ting information about work-related injuries and illnesses that oc-
curred in 2018 is March 2, 2019, although that could be extended.

What has changed
In new final regulations, issued in late January 2019, OSHA 

is reducing the reporting burden for covered establishments by:

• Eliminating the requirement for establishments with 250 or 
more employees to submit the 300 and 301 forms to OSHA, 
electronically or otherwise; and

• Maintaining the requirement for establishments with 20 or 
more employees to submit the annual 300A.

Establishments with between 20 and 249 employees are required to 
file the reports if they fall into one of the industries designated by 
the regulations. Again, the only method of submission is electronic.

The rationale provided for reducing the reporting require-
ment is that it is necessary to protect sensitive medical informa-
tion, including descriptions of workers’ injuries and the body 
parts affected, from public disclosure under the Freedom of In-
formation Act (FOIA) or through the OSHA’s online portal. The 
Obama administration’s intent had been to publish on the agen-
cy’s website deidentified injury information obtained from the 
Form 300 and Form 301, which was viewed by some as fodder for 
union organizing campaigns and class action lawsuits.

May the lawsuits commence
The reporting requirements were being challenged in court 

by proindustry groups before the latest revisions, and it isn’t clear 
whether those challenges will go away in response to the changes. 
Some observers argue that the administration hasn’t gone far 
enough in reducing the regulatory burden imposed on employers. 
Unions, on the other hand, argue that the Obama-era rules should 
be retained as an important step toward protecting worker safety.

While it’s too early to tell, based on the challenges to other 
Trump administration regulations, unions or various blue states 
could challenge the new regulations for failure to follow proper 
rulemaking procedures. In any event, this is unlikely to be the 
final word on the matter, so stay tuned! D
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